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Things to focus on this year



Things that derail FLSA cases early



Recent Sand Castle Cases



When wait time is not counted as work time. Bridges v. Empire Scaffold, L.L.C., 875

F.3d 222 (5th Cir. 2017), cert. den., 138 S. Ct. 1552 (2018)

When does the fluctuating work week apply? Hills v. Entergy Operations, Inc., 866 

F.3d 610 (5th Cir. 2017)  

No violation of § 541.602 if employer prospectively reduced salaries Kitagawa v. 

Drilformance, LLC, No. H-17-726, 2018 U.S. Dist. LEXIS 72690 (S.D. Tex. 2018) 



Plaintiff’s summary judgement granted on executive exemption Livingston v.

FTS International Services, LLC, 4:16-cv-00817, No. 32 (N.D.Tex. Feb. 28, 2018)

When is a salary not a salary? Patai v. Paton Eng'rs & Constructors (CA) LLC,

No. 4:17-CV-3104, 2018 U.S. Dist. LEXIS 109276 (S.D. Tex. Jun. 29, 2018)





The Supreme Court Rejects Longstanding 
“Narrow Construction” Rule for FLSA Exemptions



Increases in the off the clock cases



Which industries are experiencing decline in in 
FLSA cases and which ones are seeing increases?



Waiver of Class Arbitration in an Employment-
Related Agreement Is Enforceable



Arbitrability is a threshold question before class ruling Edwards v. DoorDash, Inc., 888 F.3d 
738 (5th Cir. 2018) 

First to File Rule Does Not Apply to Individual FLSA Claim Shirey v. Helix Energy Sols. Grp., No. 
H-17-2741, 2018 U.S. Dist. LEXIS 55609 (S.D. Tex. Apr. 2, 2018) 

Class Certified even though the Plaintiffs and Class Members had different jobs and job 
dutiesSong v. JFE Franchising Inc., No. 4:17-cv-1775, 2018 U.S. Dist. LEXIS 140979 (S.D. Tex. Aug. 
20. 2018) 

Court will not strike similar declarations in support of certification Davis v. Capital One 
Home Loans, LLC, No. 3:17-CV-3236-G, 2018 U.S. Dist. LEXIS 130035 (N.D. Tex. Aug. 2, 
2018)



Pipelines to Arbitration is strengthening. 
Where do we go from here? 



Changes in the MCA



Exception to an exception? Who has the burden of proof in a mixed-fleet case? Carley v. Crest 
Pumping Techs., L.L.C., 890 F.3d 575 (5th Cir. 2018) 

MCA does not automatically apply. Amaya v. Noypi Movers, L.L.C., No. 17-20635, 2018 U.S. App. 
LEXIS 18862 (5th Cir. Jul. 11, 2018). 



What is going 
to happen?



3:2
NLRB Order vacating its own previous 
NLRB Decision and Order



Dissent



The End.  


